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? I Memorandum of Decision on Re8ponden~1Motion for Judgment 

g, 

,9 \' The petitiOll~, Ric.h21d upointe,. wu convicted fot the M'1tch 8. 1987 npe and tnutde:t 

10 I ()f bi5 w~e'8c:lderly grandmother. He ll11eges in this, hill !econd petition for a writ of habeu 

II looEpus> £iled OD A'UgUSt .2; 2002. t:lU.t he 'WU d~d hi8, sta.tutory right to the effective! aslisWi.oe , 

12 , of habeas counsel in his lUst Mhti\$ petition. Specifically. the p6rlti.~ alleges that his prevlow.5 , 

13 " rb$&b~ QoU08el ftilled to address u~s coneetcing: (1) the 8Uppressia::n:l of acu1p..toty eviden.ce; 

14 ' j (2) the, Jnelfcc:tive asai5tan~ of his tml defense counse1< and (~). cl&im of actual imJOc:erice. ' 

IS, I Tdal of this 'nutter was beld on July 16, 17, 18 and 19 of 2007. Testimony W1,S t~cived 

16 I from; fOJ:ma; MAnchester Police D~e ~fic/u.ell..,udlow; now retired Coanceticut State Police 

17 IFile ltiV"~tor Stepllen Igoe; uson. ~ Gcutd Kelder,. Jr.; fo.ten~ie pa.l:hologiat Dr. Howard 

IS ' IAdehnan; tcia1 defeft$c C01U1.$e1 AttJ. P..trid. Culligan; ttW ~feme counsel Atty. Christophe 

19 I Cosgrove; ptior hIDf:a.$ counsel.ll.tty. Iier.ry Vogt; and the f>ttitionet's t'OttDer wife Ms. It'..aren 

20 IMArtin, T1'lUlSttil'ts of the petiti.ODe!;lll ptiOt habeas t:tial aad qim,intl trial, llS well as varicw ot:h.c:t­

21 I docum~ t1ld items, wete reeelv-cd into evidence. 

~i I On the £Q1:lttb day of the habeas r.tW. the petitioner ttSted his cast;. The IespoMea.t 

23 I i.tb.m.edittely tn-.de Q.!l Q1'al motion for ju.dtJ.tnent. During the respondent's uguinent., th4! 
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1 . I petitioner, tht.ough oouneel, conce.ded that he hAd indeed. failed to pt:ovc: some of the cWms:, :, . 

I 

. 2 I ane¢ed in the habe&e peti.tioa. 'These claims were, therefore, dismissed on the rtJeord. The., . 

.: 3 'Jeritir¢ty of the petitiot\e.t's remaining cl.a.iros. specifically, thoee th2.t an the subjec;t of tb.is.. 

. 4· I fu.emotaAdum of dec.lllklll., ind'.lde p1iar 1u.bea.a eounsel's alkged faililte to: (t) r::aise 2.,cWrn'. 

., , con~ the p1;osautiou:'. f&ilute to di,c:lose a note Alleged to contiiiD. ~atory D11.wW in.~ . 

6 •.. that it in,d;uted the 6::e's p05!!ible burn tUne~ and (2) addtas tnUltipIe insw:.c.es of inef£~ 

7· UMsl:i:6Ce of trill d.efeJUe COt11lsel 

-I 

9 FindUip of Pact .', 

10 I Bued upon a fall te'riew of the te6timof.1.y and evid~ tbift court makes the follQ'Wing 

11 I~of&ct 

12 I 1. Oo.]une 30, 1992, the petirioner ~"ll5 comricted by a jury of ca.pitU fe10rty in vio]gtion of, '. 

131 Genettl Statutes § 53ar54b (7), a.rti¢tl tnWder in viob.tion of § 53s&·54d, felony mwO." in 

14. J: -nQlation of § 53a-54c, mmder 1ft violatiQD. o{ § 5Za~S4a, axson in the fltat degree in 

l' I violation of § 5~-111, assmlt in the tit$t degtee in vi~ti011 of § 531&-59 (a) (1). sexual ;, . 

16. 1 assault in the &It degree in violation or § 5:'la-70 (Il), i~ usault h1 the thttd depe in 

17· i viob.tioo of § 53s-72a (1) (A) Uld :lciduppmg in the fine ~ee in violation Qf § 5»92 

18 (\\) (2) (A). . 
19 I .~~ After. tho c;.ompletion of the penslty phue, the pctitiQtl.cJ: WU sentenced to life 

20 I Unprisonme.n4 without th£ possibility of release, putslWlt to Gen.eft1 S"'~~ (Rev. to 

21 r 1991) § 55a46:1 (t).' 

, ~ St8t1tteS (Rev. to 1991), 53&4011 (1) l)IVvideJ. In reteV&1\t pert: "lf~jury ... tift<b lbat (IDe QllllOl'e 

., of1he [~J set forth in .ubMotlon (h) exist and that Il.O rnltigating factor ~ the court ,lWll~ 
tbfJ defeodlUll to dClllth. Itme jury ... finds bt nOOfl of Iha [aggraVi%ltiJ Ret forth l.a IIIIbseetion (h) exist or aw 
OIlQ or mo~ t1Jltigating faetlOra exist, thll c.ourt sban impose II !\ente~ of li~ impriIJonmellt ~ltnout the ., 
PMtibil~ ofNt...." 
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S.; Attet:ney!i Patrick Culligan I.t.I.d Christopher Cosgt0\>e represented the petitio~', ,;I 
. I . ~: . 

throughoutth~etiminal p::~. 80th or the$e itto~ ate metnbets df the O~ 
" 

2 

; 3 ' ofPublic Defetldet.	 
;;:' 

, 
'l";:.:

4 ',: 4., The. petitioner's convietioos ~ ~6nned on ~pW. S14# 'V. l..tJpQiwte, 2?H Cot),.~ 69'~:' ~I ": 

i' ~. ~ ~ .: , , 

_ r. " ,.. ' .,'< 678 A.2d 942 (m bdl~)1 art. detU.ol 51? U.S. 994, 117 S. Ct. 484, 136 L. ~Ed. 2d 371...-' 
~ .' 

:: 

6 I, (1 ~96). The u.cts of the \lt1derl.~ c~al c:a$e ate fully sot fo,rtb. in t:MtdedSion. Id., • _ 
i. 

.... ';' .7, 696-702. 
'h,1 
..'I 5. On May 30. 1997. the petitioner filed his first petition £or a wtit ofNheaa «:Irpus.: 
'I: 

~, ',,',6.•In the finall.tlleoded petition. &led onJw.y 10, 1999, the petitioner l'llised th¢ foll~. ' 

10 ,~; (1) actual hulOW1c:e; (2) proaecutorial misconduct; (3) dUoiminlltioti ~ed on 

" 

.' r't11 ph~ic:al aild Ulmtll disability; (4) ineffective ISalsWice of ttid defetue c.oun,d; ,iDd (?) 
I 

'I 

'r
L: 

12 , indiective assUtiUl<:e of s-ppoUate CQ\liUCI.	 '"

!,:'13 7. , ..t\ttotney Hc:nty Vogt tepreunted the petitionet' is1 the fuat htheas matter.	 
:'1 

:	 ;: 
" ~.: ., 14: 8, , The petition was denied by the ~. Coutt 1Ut~ a t&:ial 04 ~ rnerit:s. Lo;poU:te v. W.snU1f", 
;:: : 
!,!'
ri 
!'1'IS . 'SupedOt Court. Judicial district of fUttford) Docht Numb« CV 97 0571161, (Sep. 6, 

" :;. 

16 ,,000, Freed, J.).' The habeas court's decision wu .ub~uentlr affinnfKl be appeal. 

17 lApoi,ue v. ConmtiSsfotttf ifC"".,mm, 67 Conn. App. 674, 789 .A.2.d. 491. em. deriied. 259 
I.: 

<.1": . 
'j:::;1fI Cc)Qt1. 932, 793 A.2d 1084 (2002). 

I·; .19 . , '9. 1Ld.c1iuor)Sl1 facts will. be disc::us&ed u neeHtUY,	 

1 

r: 
::i:'· 
.:'!: .. 

2(1 

!,21 DilcutlfOJl (}f Law 

22) At the r~b~ tr.t2l for the want m.teet, the reapondent mad= aD ow mo~ for , 
i;'
'P' 

23, I ~cnt fnllowing the close of the petttioOet'~ <;&5e. "~1 dlra:tr.d verdict tDay be t:~ Only : i.~ . 
:,j 

-	 .r::'~ 
, ..:lTbci ca:;e ......uiSU.d Dcckat Number cv ~·7"5711.6J. H 
, I;>, 
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:' ',:~" ~ !:\q ::,!!' , ",.,,;·:m',"W!,, II ":'1., i 

;: ! l7:,::; >, i: ' , ' , '!:' "" I :.;r .. ::'~'~~1 

::l:~' ~ on, the evidence "tJ:;w(/. i. tltt ~hl 'IIt6.rJ jaliOmM wfhlllq#~J, the cia of fael coU1U J:1~f' ,"1f' 
, Ir.'"

. ',' . l . -,. ,"; : !f~' 

<:2:'·~d;ttably reaeh any oth~ concluaion dwl th:it onbodied In ~ ve.rdict u ditecwl!' ~I'hQi$, • ,\;~!:; 
. . ,:; ;';: ":~Ji~ 

,. /3: ,·itl:~ w.tenW quotation muk-s omitted.) Dk,ga~ v, Mobilz Muii&ai Tmi1tg Smll~t/, {ft2f.l •. -;I!.;l~\ 
.( 

.., '. ,,:' : '. .., ......j ...' '('. ':. • .J~;) 

'.~: '" '.:.: {~,n!~~1791. 815, athirty A2d 152 (2003). "A ~dict may be ~~~ the dcd~ q~~~': ":(lr( 
.. " ",., ,.' ."., '.,;' '" ,;,1 . ' ' ..... ,.. '.• ,'" , r,(~: 
; }:: '.;. 'if~':t ;~:;\nii;,Of ~~ or where the chL-u is thAt there ~ uuu£ficient m~ee to su.staUi ~~; :<~*-~ 

.~ '. :; ';;.':'/': ':':' . . . . . ";: i' ~": ," ;:i';, 'IMr 
,..{ ,,;_ :"i~:~ \~~r (Intemd q\l~tation mukA omitted.) SiJam v. ~~Fanf.t.lJr$.. 85Coroi.~~~i:~~":;; ':,~~~1 

<, .' '·';;:\:i>',:,:~:>, '. . ': :': ;\~; ;IFi ~ 
"1. ,,' ,~~,~1,A;2d439 (2004). " . ,~, ,-,., . ,~: t 

;:} .• :'~:: \:',,: . . ' .. ':. i,:;j .. ~', ;. J; 
;, ~ ~. ': ;:1'hc: ~etithnet <hiJn! tht.tthe attorney -"ho teptesenttd han m~. pnwious ~~~~]; 11 

.~ 'iii.!' ~\ p.~ coDstitutionolly ..dequau .ept"..."'ti04 "'" thA~ "' , ...eql1CD~ '",.~:~~ 
l~: ,"~~.jpetitiouwas improperly denied by 1he eourt. '"[A)ltho. th~ is no Q}lIJ1iJNtWnlJl~t9: <:!lI"t 

: .' .:.', 3'· .'.. ,:. :r~ ~ 
It ',eoutmlUl babcM proa:cdings. GeneW Satu~ § 51"2% ... tftite& a ~ nghtto coU1l5t'!1 .. ~ .L~i 

'1'1" 
11 ,. If¢r IA ~dipt def~dant ... in any lubeas COlp\l8ptO(eedio.g arising from a criminal ~tt~.'~', 'f;,:. 

.... 

1Geooral Statutes § n~~6 provide5, in relevaat part: "(i) In lIJ'\)' ~&l action, In ~ habesu OOqltJa .• 
~~ from. r. aimirW mauer ... me oourt before whiol\ 1M ~ is pending a1aall. if it delereitta. '. , pJ~~ 

,:J't"..... ~J:l.by the pobl.ic clGMer or hi, office mat i de1'eodtW ill indisaIlt ~ ,. deSignatll!> p~blic doWer ;: '.~ -4 

.;~ ib,~.«lt auOb indllent dcfeOOaot .• , ." ' ~/: \~~~ 
:~~~'.:' .;,:-: 

.;~r.." .1." .',
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" EIRO EC'Q PACt B':, 

TO,~"c~:;i~:~Br~~3¢1~:,~~?~~ ~~2~~5F5;4~~B!'IT MANCHt';STERB:~~iA§~~-8 9\201 b~Q4bl:JtJ ': ,'. ~t;t!;};.·~:·\' ,1ijI

·"\\'j\.. 't"ri', . '.' ',' ",",9,: ':1j~ 
',:, Ii, ,,'.. ,;', [, ;, well ....bli>hed tho< .. <><dot to p,ove iodli:eti.....u,"".,.of wenseI~.~ . :'~'~.,',';;i 
;:i~~ .~......fy both pro,,&, of the lett let north '" the utlit<d - $""""", eo"" ~ k~-4t !\~ 
.. : ~ I.; ", ) I' ' :'i',! . . . .. ': . • -,' II" ~r~ 

:!<;¥~::;: j~,'~"lgfgl1' 466 U.S. 668,104 S. Ct. 2052. 80 L. Ed. 2d 614 (19M). Sp«Ulcally. thk ~,:.I ~~~Fi:'.~' 
, '" .. " " '\1." 

, t>, #~,bo,w '"that counsel's petf¢~ce W'ta$ dtflcient. This J;equire& showing that ~d~ ,\i: ~i 

'~::'i~ '0.0.;0.. ~t eooo,e1_ not fun~.. <be 'eou>oof _<cd the ~~~,~ 
~:~:t; \~(t4inh r'lmflJ1dn\ent." Id.,687. If, and only if, the pctitionet ~ 10 ge.t' ~!~;~ 
~:.~:. 1\ ·."~f .:... ~. : : .' .;:;~'::.' .. :~ ')~{:' 

, ,',_ ,,;,.;::t:r:';!~then the peritionex mu,n claar the second. obmcle by ptoviog utJ,.t ~ ~. 
, ih:::;;; :;:':1:[ • " ' ", ' ,:; 

; ,,;::'j',: ]~~{~co ptejudiccd the defense. This teqWt6l1 sbowiI1g wt counael'a etrots wen:: SOI~ 

,r;::~ :~sto~deprlve the defendant of. £aU tml. a uia1 who~e r~ i$ teli4blc. UnlesS&~~' 
lO!JDi.k~:bothahowing!. it cannot be uid tha.t the: conviction ... ttI~fromabteakdownin t&$ 

J11 ~PJ:O~ that ren.den the fe8ult ~e." I4. In abort, the petitionet must,show ~ 
'\ 

r~ ,: ~~ p~fonnan~e -and ptejudic~ 11. &i.1w:e to prove both, even though eo.el~":1: ­

1!3 : ,~rmce way hive been substandard, will ne:::etSf1'ily result in denial of ~ petition. 

14 ',I ',,'''Beause both prongs [of the SITkI4Ind test) must be e1ublhhed for alu.beu petit:iontt' 

,lsllp;~ a court tnay ~fi II pet1tiomt'6 cLtitn if he W1J to meet eithet p.tong:' (ID.".;,' 
, .",.. • ~ •. . . . • l 

1". I 

16 ~I~ muD ob1itted.) Pime v .. ~~.6r a]CemdiDII, 100 Conn. App. 1. 11-12, 916 t.2.~: 

11, i~ ...Cl~ 282 Conn. 908. ...- A.2d _ (J-OOi). ' j 
, . 

"11 
, 

.' 
,I

i ~ . " ~ . + Supptee8ion ofExculpawty Eridence • .~. '. 11 

i 

19· 'the: p.tieionet alleges th.t ~beaSl eO\lf1$el failed. to WlC & d.tU:;u concenring' the,' ,Il!li 

,: ~'" ' 

20: 1~~C$8ioo of ~ note vn1tteJ1 by Detective Ludlow indicating the 6.re'& possible burn ~.: '\:\;\ 
," . l'4' 

21' I Spc£ifi~Y. the petitioner cWtns that the note teptesented Iln Wldis~ cxc:ulpatoty e1pe:t:," ',il 
1-' ·.h>P"~n\hlt ttle file'l bllll\ lime.,.. '-'.... thirtr and forty mInntes, cit"" "'_8 it :"'-', '.1. 
23 .~'ihcpet1~ to bJ"Vtl couu:u.tt'cd the (;[lJD.Co !'be following fiI.cts ~.t:dennt to the UNe. ' iid .. n 

. i. ;r~rl!, 
' .."\' 

' 

, " 
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I .~ • ! 1 • _ - I ; •• ; ~ • (J ; . " . ~ ,~'t. 'I, 'l.p ~, , 

,. ( "I),,:, ",', ',' ' \ ~t~'~l' "[,,.'\ \" " ' 'II ~<,] ~,_110 (. • 
I ' .. ' -. \,' ," , tll,o\.·~ ,.1 ' " .	 , . l' ".r~_~,• .,r.4 . 

:	 . "',i l • "ti', •••. ~ i"{I~"i'~ J";I' 'I I I I < • I • \,V\~ ~ ~'n ~ \ 
•	 ~. ~ ~,.. 'l;,,~;.tl~,~~J\ <I~II " I '.1. '(.-1 ' 
'.. 1.1. ;. f ,~. Jr ' ! I 'I 1t\\ ; 

, ,: : ~ ~ I • ! of' \; ! . : I .' .'.1 
,,: :;'r,~'~;" il.. I;" "i A~ the time of the murdtt of Bernice Mucin in 1987. Officer Michael. UtdloW:~~, 
t· t(.o .; r<,.,l I'r.' 1	 ' II ~. \~ I 

.: '	 Ir ;.:" n:,' ~, .. ,1\1 . '1"'\ 'm' 
,-;,~, 't~" ;~ ,~~\t.~ ;~~e ~th the Mandlester Police O~~. lie was iftitially aBSigned IU =~ t~~ 

...·.r.. ~9;.~ ..?~~·1:.~~t..\~~;, '. " . .::; ;!::.~,:·,·:~~.<:5~,,:. 
. i·.. . ' , ••.~ ..... !:' :;:j'T: :~tit fo~ the crime but becune the letd investigator a~ days latet. At some p~in~~ ~:t 
.'~	 ':': .,;~. ">'. '. :;:'~'.{'~;.::";:' '.:·~i· . . .' ~ ... ;·):::~:·:.~:~h
 

"'L-:t .:: ,j}.({f -~4~~tl,on. Detective LuQ1o'W hsd 1\ COf1v~ation with CoMectieutS~te ;P~Ik)ti'~.~


;' .II:ti:{~!ltkl: ~=u;~:.::::::::·::r::J;li~ J
 
":",,,~ .: ;,'iil ,,~- of th<...,.,." bum time .... t&_tIoI (D ....bIish Illl ~:_H~'~_:"

,:t':t •'~:[; '~~~ ~ ourow the ~m~ ' .;; :M:"';~:"the•• could hove b....~.
; ...," .,~tI:> o:-;'jTh* tlQt.uoo concerning the fue'a p08sihle bum time WI' 1nl~t as put of~~~.j: ' t! 

.:.' '.,~;. ·1...·-, .".' .~ (; .. "	 . :'. . .. " ~.;;)., 

• ,¥;0, '~ " ~ilectioo of investiB&tivc notes. 'Although the sbl~ hui· lin open file ~o~e¥,~~J)i}' " 
. ~:'.'".<: ~:;.\:;.~j .. ".~~~. . . ~ .:: :~~. ~:\I 

Ir.X ;~.tot:che disclosUre of till dt¢GIp"rmy material. w.~ made. Atto:ney CuUig2n was I;1~'#~·1. 

ii:~'~: ~~~~\'e Ludlow! notes st the time of the petirionets crimin.l tDaL Paot to dt~ fuist~L 
i ~·';·~~:~I·/~·~!.·l~:~ .	 .' ~.: :.:ll':~ .:~:.J: 

.• :lj'~::;~ ~~ ~e ~Ipondent discloaecl Detective Ludlow's handwti«en notea, along, with': 4tW(.t:. '.~ :.~;r~:··:: ~';' ,	 . ,;: >.~'...~~.': 
' 

~:. 

.'. 

1(:1\ :~~ts> to Attorney Vogt. Aaomey Vogt: testified tm.t he reviewed the GOtH v=1 Cai~"'iW " 
, ,.·i ~ .;'. ': ;:: :	 '. : ;~: . 

. 'l~:;::!~;~ta~ that he did not £ind ~ ofan, e:seulpa.tot'y Mtwe isltbe D.O~. ' , ':1: 
.:y t ; !.' . ", ":\ 

16:':: ;,. '; :icxn [B~v, Mtlryimrd, 373 U.S. 83,87,83 S. Ct 1194, 101.. Ed. 2d 2.15 (19.6~)1~:~(: 
. '	 .. ' . .~, '. , ", '::' .. .::\. 

" • ;' 17;.:,;; ~i.~v.tC8Sapreme CouJ:t hdd that the euppteNioo by the pro.ecutiOO of 8'rideniu· &t~.,: 'II·r . '.. ~~~:)~ .t~ \',' :L. :i:.·: : ',' .: ~ :~',~~: ."~,,.:~ "i 
,,":~'., .····l,~;~;'~t~~'.~ , , . vIDhtos due proCess where the evidence is matuial either to ~b~iJ,;:'I 
': ~:~l.. , ".:. ~.;.~W .~~ i,:~.j· .' ~i ~'." .'. . ,I,:: ".~;f~:·· 

,. 19'<'i~rn~;ittespecti~ of the 1006 fAith or bad faiili of th~ prosecuti.otL To ~~ :<~Jf h 
. ':":> ~" : .: .' :: :	 .'.~ ..:; . ..:~~. ~ 

20[:; M'~~~n, the (p«itioner]muat MOW tlat (1) the gov~t IUpptet&ed ~(1}:th6> 
::< '.:y: ::~'''.':.; . ~;.~ . " .. I' 

:l1 ::: ~~.~t1c;e wae &votable to the (petirloner:l,mO. (J) it WiS ~[ei~ tn g\n'tt'Ortbj, 4 
': ;~ t~:~~J, ,;; # . • . ', ' ,:' ":~,' 

11 :,' !~~t); ~atctnal qnOtlUOIl nw:loJ omitted.) Fl#yiv. CI"Jt1lttJMfurfijYmditJll, 99:~;~,' '! 

Z3	 ~: :\~",;5~ 5~3...3~, 914 A.2d 10+9. ~~ 282 Conn. 90S, 920 A.2d. 308 (2007). ..', ,.'!. 

,iT .•...	 ';i~ 1 
'Page 6ofl6	 . ~ ..: 

"; ~.~. 
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~: A(16~~l!l,I~~~~ai':tff~~~\J1¥. ~TFD CRNT MANCHESTE:RSl3 6438548 'TO 91~~l,S,5S,46 .; :r~iI1f~~)"::'fl 
(:. ~:,:~f ':'L ;l~~t ?1:'~t~~~:~~h:~~~r:~ '. ( : ~ ;.·:J·~~:~:·:··~h~j:~...;.. 
~ . ' r. i:' . ~ r.~'l~I\:1 ':;;!, ~ I" !. :. ,\; ',ff'l 'i· ):'1,:,,' 
:- ~ , ~"II, V : '.' ¥i ~iJ'~,rfj;)r"r~ '\$: .. ! 1 .~ ::·i!i.,;·>;~?:~.·:~;.'.', n, \:~,,(,,-jl-' >,' ,I '. , . ! , •••.1",; •. ·... /th· ".' 
:. .':i ',f,\ : ~ :;j~~~:;l;:;:~~;ll;'" ,t l

, " " ... ~ <;':.~:';'~~:~: :.~;~.. .:'~1 

'. i" I . '.fIOf\~'., ,·ti' . :,. .'.~,1 
'i' ,'j;':\X'l:1.::.f,": . . , ' ', .. :.! 

.~.. ..'. '. \:~:~~r ':,::' 1;:' .Evcu viewed in the light tni>&t £avoab1.e to tlre petitioner, the evidence doe8 rio~ !I~ort.: •. 
I . • ,,:';',.":' /. :i~,/': .~;".:'. 1';, . .'~ 

l:"ft'· f~~on thu Detective Ludlo.... • noU& ate &voubl~ to thedcf=se 0-= e:lt:,%~toiY; , 
.;c;.:;l;;; . . , <::'!';' "~L 

/' •. j: ;$::';;~ :"'~li: evidence 11 that evidence which ... wight Uv6led the jUly to entettain !'-' *~ 
... : ·~~··~~·V.: '..~':':: .~:~. .. : . ::. '.... '::.;.: 

;::4H. :4~ahtiut ... guilt ... wd tbU doubt IfWSt be on~ that did not otb~eWsL~:(fn~~ 

'... >' .;:~U; ;:~~~~on: mads omitted.) SUItt T. T~"'Il.rho, 242 Ccmn. 5057 5\8p 700 A.U ~8~ :(~9~~, • 
.......•.~~., ..••. r,.<I;:F;\'j'i - . . .'. ,1y\,,('ji 

..:.' .' :.. i~!\W .:~~ty ht.s ~ d.etint:d to IDWl (qleanng ot tending to clear from degeQ ~t:~}~ 
I .\, 'I'J,: ,~rff'l', , ' I j-,,'t' ., ."'.'

,k~l' :~:.' ,)11 ' I :;\': ,':j'l
" '.. 'I'l,~;' ,~,iiiihb" ITn . • ~- I ~I\ liS'1:: .~ ... ~ ~ ;i':~ :'r:~' \~t2md quOtllt1OO. SMtka Otn1tted.) SkI/t v. ~kt!J. 93 CoIttIw App. .roB, 4t9f:~.~~ .:~.~ 

•.• 1" : . ~ • ( \ \ ~. I • I ~... 

.' :I::,~ i;8$S.'~rt. denied, 277 Conn. 928, 895 A.2d 800 n006). ..: "",t-, "1,',
I 'I 'II ~.~ \"" . " \i .. , I 

! ~: 

, ' i '. ~·/~!r;;r::}')~:. .•. . . . .' :'. :. :<::!:'; 
, . '. :.~9;:t ';:.':\i!iA Qciahb02: had seen the victI.tn alive at about 5:30 p.m, ~d the fire wu ~lt8~ 

~ .... '[J :; \<;;~. :: '(" " . . . :: ~ ':;'. ~': ::,>'i~·;~· . 
...~,:f·l.ft~\~et~tift Ludl.ow was ~~ cl.eu in his hWeas tt:ia1 tesdmoa,y that me thirtY ~;~~; 

," ,;, ' .. ,'~ .:, ..; I .' .\i.;. ,: . I· • ',1 

~1/ :.~ .in his note refette.d to the tlhJoitd' fItiM,. ~OW1t ot time ~t the me bad :~,' . 
. , ,:', ,,:.u:: :.' , .'. '•.'.:, 
l~;'~': ,~. oat: the JI12.Xinwm. With thitty to tony IPinuCt$ as the mU11mum UI;lOtmt ofdme ~~'; 

-' 
1.4. " .~ !0CCUtJ:ed: .that is. between 5::;0 p.m. IUld approx:iJn,.tcly 7:50p.m. This windo'W bai 

. '. . ". .' ~ 

IS. : ~.•fit#,oce only if the petitiou~ CItl. Yerify hl6. wh.ereabouts during that time. In. other~,; '. J' 
. ;.> ;".: ~: : '. ;. ;: ::' . '~.~~; ~ .' 
l':i'V~~~" *<J1irl alibi the petitioner caonot be excluded II the ~euatol of the ~~i' 
. .';l' :~< ': ".) .~':. . .' . ".;. ~ i.~ . <;~.:: 

l'j(),\~\~der claim$ that his fanner wife can subllW1tWe ai· .ubi de!en••• the. ~~~~\ .! 

lll!(; ~ Ai dIe habeas tr.ial does not Il~Port thAt ..~ It is l10t likely. thetdo~ ~ ~K! 
~·Y·I 1·~·:~i:·."; '.:',1'1;, . l . ,,' :':, :.~: 

. 19 r; .~.~ noted by D~ectiv\I Ludlow would have Olt1l5eO the Juty to entertain a ta.do~bk,~\;' 
.. '~'~~::':.'.,;. ;::. '. : . '~ "i~J;

26: . d~~. .. a! ""'If- . , .. ,.,':' '; ;~,~ .'~. :p~n 8 6...........1.
 

21 ~ot¢()~et, there is tU1 lU'gum«1t t:1u.t the ~otc, ueber than being ex.culpatbry il 

2~ .. l~~ty. E-.retl takin&. aU of the evid~ce produced llt thC habeas tcial in the light. mOllt'·· 
. . . ' '.. . ~ 

2J :l~ta~ in the petitioner. if it ~ £olmd d.U.t ~ £ire buxucd. for il hlAXimum o( ~--40 ~ut~tl:;.· . ' 
. . 

,-1:r'

" 
.11'
II....II!. . 4' 

:~:~~~by Mr. Kol~r 
"'., 

':,' 

\; 
~,~7of16 , 

::' ' 
-'" .. :,.:­ { . .::~.~L .: :":.:~ ~; . 

",:,:. ~ 1.,.- '" • ;.", 
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t .. >~; ·:~~f~t.~1~1ill{~if:~ll:' .:: .: .;: .~~,l:1 JU;i~~~~;.~~::~·.:;1 
'.,.. " ' .. ""r~t1"lll ~I" ,	 ' . "" '~it"'l;;'''''~f':: 

i'l:'::V;:~\,~ \{:;~{:\ "\r .iii	 . .".! . ,::;:\ T1~!~~r' 
::::: '. r;(;t\~o: ~~d~..t~cpdDg the fotenric pathologist'a opinionl that the ~ Clx.p~d about thirty: 'fflbiu... 

:, i "f>,!"r;,"\:\ .'	 .' .\\r<)'I 

. '(. .Fr:; :~beiog pullM fron1 the aputtncut, it is in~ poltiibk that tbe petitio~el' c~·~e:~ 
;..... -:. ~>i' .' ~i r; .	 ~ ; .:. ". .:~';. . . ..~~'.. . 

.' ~	 
~Air.~ '~pme after the victim.'i daughtet called about 7:30 pm, wa.Iked. to the·~·s ~p~t; 
'" ...~. t.. · .' < ;' i . . . '; '.:.:. . : ",:: 

y .::·.!~ji1ted ~d mortally wounded the victim, rhen liet the £ire and .till ftPott ~ ~ At~~1.~. ., . ~:".'~.1';.:'::'::.~ ';,,1.	 .' "'\ ':\"::I"j;;+~ 

.';~ .'	 ;b'i:Y, ;.~~cln with the ¢'ritk.n'e pxteentcd by the petitioner, the alibi is destto~ ~&~~~.' 

<l:r"l~n!rt~:=::=::. _.b &'~'~~~~':l~.. i 
:"!-:,. ;r '.:;l~~{,~ :~.. ..~~IPc».n~ fot Atwmey Vagt to mise a llN4Y claim Ul. me perinoners fus1: bt~,~ . 
~:-i" ,; < ':;'t~i )1i1(; 1'( • . '. ' : ,:':!!.).
\.; ·1.~i;:if~i~~i~''~folt\ no basi~ ~poo. '«1bic:h [JW COutt tal ~ that A~ Vogt'5p#t~hf 
,j. j:r~.>~~::.'>L;·~t:!·· ..~. :": ~}<~"':~',.~~: 

·~.i-:·t:#i#-:~owa.n ohiecti:ve smndud of te..ana.bl~e&S. Coosequctly. the ~tiOoe.t hls ~.' 
: C':; f: .,:. i,;' . ." ~':: 
tl ;;i'~ft\~Wit p~ of the Stri&k/and rest. .:, ,! 
.. ;: / .' ,.. t! .: ,. ,	 .. ~ 

.,1' .	 'I; 

\2< ...,: • lfte&etiveAMi»W1eeofTrlal Ddcae COuaael .' 
'1i 

: .~ 

ill.:: . ..,' ; ,.In ~unt two of the pewOOt the petitioner mikes m.ultiple all~ con.ctining.babett, 

14:: ':~~~ £aih1te to attm. the effecriveneu. at ~ defense CQ~ Specifictlly, tbcpf:.~·, 
'. , . ,.... ',"\,' 

l5.•.. ~~~~tbabeu countel neglected to addren tri&l counsel's Wh1Ee to: (1) call1<al:et1.:~~ ~.. ' 
"~'.~ .,'-:':: ~...,';':.'	 ~j: ' : ':" ~. ,'::\: 

".,.. 
'.' 

,l~,:~ ;i~~ (2) adeqUllttoly inv~ the possible bum time o(the 6tt and secure ~ 1tS~~~: 
", .:-~: ~ r ~:'.: I.. t.:: . . ..' '. . \ .:';

.,' 
1'7 .• ;;; J~t:a fO.tODUC patbalogitlt con<:~ tne o;-i<:tim"s time of deathi and (3) ~~ ~~ .• 

; .. : ...~' . ..' l~ff ~~~~::;;t~D_. Mom..<y.··	 . '. . .' :>','i .;'~ 
,. . .'	 i~;lja V?;jij;. ~ 1l1te;~ttez: o.f proof for these: aUeaatio.ns i~ Jigni&ant. It ill ~f8 it1cu:tnb~~.~: 

·:·n;,.'~':.\r,:iU . .' .' ... :,\; 
2O:.;i~tP:teJtatethe s~ Mdet whWhthcy will be ~ed. '!he: deptMtion dUmed~ ~" 

2f[> ;;~~etition is fbi eff~ assiflrme r;jholHas mmJtl. To p:ove this claim. the petitioner ~uat fir1': . i 

~';~ ~.~::,:> ".' . ".: ,.;.:' ­
22'.: : ~p~~te thAt bie Mbcali COU1l!!d wu ineffective. LDt,.I1Ja v. W4rtl4i1t 8Upf1, 223 Conn. 841. It 

; 

'J 

·J:Dr.:A~ 
' .. ,.. 

:jl 

i~. ~: 

~ .... 't··,. '.' 
, .; {..:" :i	 -.1.L: 

Pete l! o:fl6	 'li 
t,,. 

I!.: ~ . 
i
'I" ~l. 

,:\. 
r;··" 

'I: 
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:, ;, ~·.~:>r<j!,r:··,\,~:.l':Hf,X~:,:,:,~1": :'; . . . ':\'?}~:~;;~(f~n>I: 

;" ~~'\':·"¥.J";"l'tfJ"> :"'1 '~I: ",,:,Jtl,lt,d'l·@J·'I, ,:
l"I'" ~:~ ':"I~'l "I ~l"~,.\ ': I " I . ,. I 'il,l'~·'r., .. J.! ,!ll

":") :~~~~f':l ,!,.:q, ij "I; l.)~· t o'H, " : ': ,:::.1 'I i W(!4' ~Hj ~ , 
I '~,f~~4r}~:~'I:.t't~~·I~jt'~1~:'"L':rl:·~:'.. . :, 1:IJ~r, .;~~~: ,~I 

'. ,} ~1r:-~ ·1~;~ ,I ~ i~'rl"J.:1 :; ,!~! ' I ,. ~,i~ .~ ,i1t:;
 
, ~':' • 'I , • ~ ~ 1\ \ 1· \ \• It. • ,~ r
 

, ,l' ~ .. ' ~ ~ nt ~l\~ if, he ~1I 8uc.eesgful tn Imt endeavor, the coutt will. then detetmtne w~~'r: ' ~ 

;r'i,lj~~;:,::!;,~""Wo~~ l~ . .... ': Jrtjr
~;~j1~1 '~\ ;.jl [ .' . • Ji.'aftm. Mamlua a Witnt9s Cof the Dd'ence: • l:nif'<'G't;\h:: ff:::l1!' ;; . '.' .. ',,: :,:,:::L:}:m
1~i~1~;\1 :::,;}!,~~ petitionee r:.Wms dar competent bhea.a C()1.UU~1 wo\Jld have i!idtesj=d Jill:),t~'< ',"'~.: 

;~,ji);:::~:r;t:~~~: ' . .• .:. :: ;i!~··:,f;H 
; :.' ;"i.f~!~~'~ ~,. ti : I ':to kflJ1 the pirtition~, foDut: wife. Kuen Martin. u a witncM, Jk.•setts tb2.d4r:,·· : 

,'.: I. 

>ot:;\{;:' \;~1'; ;:H/ ". :':. . .'; ,:;!l't,;f !~;" 

.:;~~i;~~~ \~,f~te his Ubi defense. pttmng thA1: he ~ at hQUlQ ~ the time ~~~~, 

"l;.;'l~1;l~~ . .' '. '):"li';' ~', , 
. '~'::_,:\ . ,~:~8:'J:; ,; ,i:,Attl)mey Vogtwas tLot ulw1 why he did not pursue tbJs claim in the first bA1:l~~' . 
}>.,' .;. .:-"t~ /;~' !:.:.'!~. -;;1 . : : ::.':':., .. '/.' 

.;~ :~:,::;~\t1th~~~ infomution. th.l.s court cs.tU1ot ~e whethet U pWor.nwi~e ~d~~': 
J;;~:;,i;: ;>:3): " ., .. ..• .• ,:'i ;i~:,;,: }( 

.~~"k:,·t:-<. ::lbi,J J~qt:~tsnee. n La POflL01e d;.At Mt. Vogt fai1bd to teeogII12t tb.C dakil 'or cooduce J,~; 
~.:I..t.I~.>\~!'.:.·· . :-.f;:·'<i': ,f,"/:~ ·~,r', . i ' ..;\:-~. ,I :.~I·: 

·····f ',.":' .. 'iL~:,~: '~n into Ma. Martin"s wIDe as .. ~me8&. This would lend S\lpport to the p~:: 
t:') .:> ii". :j:r:i)~!:' " : '.'" ""~: <,: 0 

~~'l:l ;:~1tf iDeffectin ullisbnee. However., it i! also posN.Dle that Attomey Vogt con~ tb:!' 
. \ ~ ~~ .::, ',' i .;;!" . '. . . ; '. ;.; .~. :~.; 

_:~.' .... ~~,;~ ~ltFt~de a ~dtd..r;c,. cot to puis\1c it Such deciaions.atC presumed to be ~~; 
'." ,,;' . li'.,\~ itillil,;U.:. • '. '.: . ,':
} .", ,~:;(~ ~:~e 2Ild profemOOJ!}udgtnent. 19uima v. e-~,.# {Amdibn,!6~~ 
.' <I .f <:"" ./.j,;", ll;. , . . '. ;·:,'t.. A~:: .. 1, .,1~~:1'" ~~~:'~6, i28~ 786 AU 1113 (2OO1),cert. denied. 259 Conn. 91~7~2.A.2d sst (2~,j~"'~,*~f' , 
..~... ;: L"": '" :;.",;.".'( :'::~:-:~'f r;" " . : ..... ,.. t:' 1'1 

.. ';;:' .' '., ..·l~:W '~~I,~Atl' has given the cou!t a.othing but mae speatlgtioo u to why the cbim ~~...,r:.:' VY ;<>::.'.;: : .. . . ;':,: ' • 
.. ~:;< ..lri:i: \~dif'i the firsf h$.beu llCtiOQ) ~d this ia llot aloup to prove 1m caae. SeeJ.~.".): 

1•.!';.:;;; :j~r, cfComdU... 89 Conn. App. 8~O. 660, c~ denied. Zl5 Cco.n. 90S. 882 A-U- 67~ , 
..; ':~. \' :", ~ :.:; ~ i .' ; ."' ( 

It·li.~:'I'be petitioner h.u thetCfo1'e failod to mtisfy the 6m pm oftbe S~test.. ";;;,.: j . 
!.-. . . .: ; >.:. '. '. :' :':;f \ ':~ :;., 

'.• ,j: I:l't"eb if the petUioner had ptoveo.deGcialt perfOttnmc:e. he aunot p~2.i1 on ~~;:: 
!' ,:", .;. f'~ .:j. -:' ;: ~ . " : ':: ..:T' . ::':! : 

21' I! -": ,': ,.,: ,'i there ia no p.t:oo{ to 8UPP~ a fiDdi1J,g of ptejudicc:. In ~ ptesent mstter. '.A,~.
:<:ir ~: ~~ ::.:t .. ·1~: '. . ' .' 

~~·~'::;1_di.:1:testify fu1t he dld not ttll Mi. ~ to ~ "t t'.ht: etirn1nal trialbcaUao ~htQ:)wd 

'.":' 

, ""'; 
...., '.. '... .' . ,'..", '\1 
i ,""tt"... (· , ...•. '., : I ,.1 

; . . 1~~ nlied in COUilt two. inc.h..odinQ ~ OOUIlId's failure to ~ trial ClOUIlUI's ,: 
.' ~ ~iob of~ LombMdo andreoklelif, ql,lNtionjl1g ofwit:neuolJ.Abtol~yi~::,: . j' 

,I 

~1~ W'6*cotcd U1 '-"Ppon: ofthalC eluim3; tbua, tbe court deems Cbeo1 to bnb8Ddz:;MCl. ' . .. ,:. .{ 
.: > .: ~:: ~ 

'" 

f'~9 of'H'i ':,~( . 

'. ~ 

. 
, '! 

i .. ·• 
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.. <~(:~lt;,::t:jll~)l:\lt- .. . \i,'l<'~: 
'j: : ,'. i .:;,~;.~,;: A~t:~~t Cot the petitioner'!I -wohetsbout5 duri11g the furty-fke m1P.UWs IIhe .was l:l~~. ~ 
.j;; ':; ~, . ,;.":~:,,t I;!.;L FV ; . . , : ;J:L~ ;~:.; 

:,it" ..... .t~~1:':i'jm. JiWeed, ~t the suppl:ossion heWng held on J2nUUy 30. 1992, Ms: Martin ~~~"~' 
'.' 't;·;:·; : ~1:~:' ~;rlL 1:;)1 :,: ~~ L : ; : ~ ~;).:,; ":~~ 
·,:t, " .n,lL' ;:~~~ not mow for sure whethet the petitioner wa in the houee wkn W ~ gett%!~'. 

7J': ':.~:;',: l.~dhf(Jr bed. ,t appl~tdy 6:15 p.m. to 7;00 p.m. MOte signiflcttUty. M~.~til1,~ 
:.' .. ,1,,;, i'\"", .,l, . .... ," 

;X .:;. .•. l~~~:,i.): ..:.';;I; 'y: ~t dlie habcu tW.l ....s cbtly dcttimeo.ta1 to the ~tiol1et'& defenae. ' ~,Ms+
.". r: :;'.:' 'T;;';:'!fU y~~ ~.~ ~::~~ ; .'I' >::,' 
. '!::. '. :.:: ~ '~l i~' :;;;\.', .': ,r dlat whee. .the was upnain getring her lion :ready' tot ~ed, not: OI11y wu ~ ~~ ~f. 

"':{~; .'f··· '~~~~~~ ~1.babd'8 wh~ts, .he o£{d¢r;I. that the petitionrot 1INU out of the hO\lllle. ~et~ ~l' 
',.:\' : "> )!::~ ~~~' " ~~! : ':' I I 

"i' :;. 'f~:\~ '~~~,~ topfOvide :L $olid Illibi. io.cieed, undcmDs ir~ hel ~timoJly is not at an :~i£u1.· ;\
1· . . -.:.:: :.~ f. . .'.: :' ~ '; . . . ~'.i . 

;. ~~,'j .~ ~tioner. To ptOVC ineffectivt!: IUlsisW1~ £o.t the &ilu.te to =ll & witness to tdtitY. ~ :~ 
:j. ;;,: J,; :, , . .. '0' .~~ 

. ~: ,; .... '. ~~:~:'J~~tr must show that the ~timony WO\1ld have been hcJpM to his case. See HQ]iIiMI~. 

.:: 
". ~~'(~~ntrcifC~ilbn,95 Conn. App. 670, 676. 899 A.2d 63~ cert. cltnied. 279 C~ 9~i,~. :: 

'. ~ ''; ~ : ; .: '. . . : .... ',. .::.~ :', : 

I":: ~~/~:';~~ ~t)7t(2006) •.ne petitioDex £ailed to ~onstrar~ ptejt1dic:e~ tlutefott, his claiin,~ ~', 
~·:;j~~!.~1 :/~.::-:: ~:: . ,"I .. 

t3 ,[;, ;~..~ of tb.e Sm'd!l4Jt4' test. ;;, 
':>1 .:'~.~.' .':::\ .':.~~' ~~;' . . , . ~ , 

.14,~·.;: .• , ' ;;.Moteover, Atteroey ~ wu cku in his testimony"" this Court that he eloctld &tOtJ 
I', :.1.. I :• 

. ;,,: :", ' .. :'!' : . 

l'.~;~;~~ Mutin because at the time of the tdal the and the petitioner: had become ee~~ .' 
,'," :. ;·~~'~I., th;:l:" .1:;. .' : ~. 

: .~ 1(;~ '~ij::hqking ~ff bt:r suppon fQr him.1ltld hot testimooy would have mdWDined th~ atibi. ..AJf.. . ;, 
'. .. .-: :.'~' '! ~ i ,,;; ~ : ; ~ 

.1 

l?;-i.;~"ueaound sta.teg.k leJlaOOS to ..void putting her og, tb.e maod.~' 
.; ... :::: ';'" :1' i. . . '.; 

:' ~ 

.... : .",:,:!i ;!;r';;: : .;\~: riezt two is~\1C4l raised by' th~ petitioner rely on the .~ of the alibi ~ ,ioI' 

;1~::)f'~ The court will address the fo~ issues to the ~t possible llotwithstt...~~..- .... 
. ".~ ~~:~ ~. ". . . , ,., 

2t~i :l~~'s fllliure to ptove tl'\4 Wbi cl:tito.. 
:~. ~ r 

• Bum Time and AnOJl Expert,~ 

,.. . 

. ..; '. ~l1'-e petitionex ~ tlw: Attol"D£Y V0Qt: shemld hlv~ ~td a. ~wn~ '. 

," ;'~i il:,':;d 
",. 

",:~~),;:r(. 1J20/U. pp. ~M9-2101. ,,[ 

; ;,!
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.! :, \ i '} ~ \~ : ': t)iIM~~~\.:~:f {," ': ", :\Il,,~1t,,\,~[ f, 

:' ! . :; If~~~q1W:U: 
,_ ~'8 &ilurc: to ~yinVC5ciga~ the tJosrib1c bum~o£the6tc;ar4d!~;,':

,ftl~.;;'t:·: ::. '. ' • . • '•. :~0'::i::~::,; 
,"¥(~ ',<:.• ~ .Att<omq VQgt &eltnitted that be: did not hUe an &ddsi~ert fot th.t:~~~. 

, ",',F:~;'> ~i~::1i;' ,:' II:!, : ,: " :~>.;;n "" 
':,f;.,:t, •".' ,. :~;,!;H~:~~ ma~ b.owev:t; h. ~ not asked to exp1Jl1l. wbth.e did Mt &50.: : I .'",,:,~.) 

" ',,.;' ,";,';' 4'<' f', ;,.. , ,f" '" " ': 'I ,,::01 ,:"r:
 

:',:: r}f':'j ::.; .• ' :'l"~;l :~~With danonsttatiDg ddicimt pedoimance without fUeh ~onf as atticUbwi~t ~
'. ><;~~,~Fr~::'~ l:,(;'::;::q<C:tr:::,' .' .... :; .,' ':. ': i'l rUr.: )jl:

" ,:<:f:tr· :: '~~~1:!:~'~~ Wi.Il~'" the testimony pte8etlteci in support of d10 peti#oncrs ~ . i;1 ,! :I~'li:\):~1: .
 

?;lIC:l-!:d •. r~J i,j::! .'j[r--s.... Polic, F" ~totStophe4lp. UO" -.d, ~ ..~~~,. 
:ii'~:~:~::tt:" ':~:~;:~ i~a~relittptorin the petitl.OI1et"I caae. Trooper Igoe testified rOf the atate:#the:~' . 

. . ';~ " 'Ij(/;, : :":".,~ 'i6.re, as opposed to i .dly buming one, Ttooper Igoe did !WI ofie: in op~:jq'~;~. 
f· . :. ~ t-·· .~r ~~~~~. :..~ :J\.' : . ~ ".: .:- ':1". ol, 

,~:,;:! ,~~~ .:,~ rime ror the file because hb helieved tm.t too tDlLQy v~les were ~~,~~
'. t :::r' r/~l. }~:ll"","'l!'" : : ",:' :';

<I . 'llJd,,~~Jib eiidl. ~~ . : " ' 

.... l!["~'.' MI
 

:: .. ;.:< ': <;.!,-' ;. .... (.: <~;:~ , . . . '. ..!. ,::,:~
 
.' "tt~;~ ;i;~;:~~ pet1tlODIUthen caI1ecl Mr. Gerat:d KeldeJ:.Jt. to_Ufy ..un arson c:ipctt.. Mt;~, '
 

,flt ..... ,*j~ ~~+~"'wbo make< bU u.lDgdomg &e.....~ for. of ua<m: ~J;, 
·}i;' :1'<:1 ~~. ~ddcc unewed a. video tape of the fire fighrirlg effom. obMned photo~~~·\ 

.,\.{.,'. 'i~"\':i .. ~,:.~." ';d • \ :. ~'.: .',I

;~ ::. I'n::, ~~1l~~ Igoe's ttport is wen as the telltimOny of the firefish=:.. Based ~ dds.~ , 
i ,::, F\ ;':1. .:l:~~rt~<.;\ ,y:.':, ' ·• tin '. . .. .; " . .. ' . ..: ;;!;:; >:;;1: 

./:J~t';F •• ;, .. ~1,) , •. !:'r.~ t the fire wu a amoldcriog fm:. This opuuon. u ~ed by ~.~~ )' 

"~:;;:r< ;;If~~, 10ilh til. op.;on giv= by TlOOPot!go<. M& Kddu ronclOdcd "'"' the ~~. :1 

.'., ~j :/ "~ ~~ forty-furc to &ixty 1ninutee; however, he thought that thl'j forty-nyc !Db1~ dW. 
. "" "- 1r' .. 

,; 2J.~:~r ~iL~. He further ststM dUlt the fire burned until the oxygen ~ the a-.....~~: . . . ,.: ~ '.'. ~j'rrr~ ,r-~~~ ~ 

.~ . :.' .:~~:~ ·f:>" k··:'.~::} '" .:. .... ,. 
, ~"; ... ~;~~to1cimatdy ~ mmnt:c8 and met1l1tno!dered . .' I ..... ' , " 

\:::;)~~~;r;(,~< : .• . : . .i" 

. 23::;; r<:::~t~ un~ how Mr. ke1d~, tt.9Wnacyis helpful to thepCfitionde de~ Mt.'~ 
'., '" ,.;,';"':' '.,1' ~: . ' , 

..24I';'~<':~'~~~ow1ecJaed thn hi» ~inioo. wu c~tentwithTI~ Igoe"$, MoreoVUibY~':; ,"; 
". ".J¥ . ". . ">:. '~';::" .". '. I' . ::, :: 

. ;':;::f,:, i "of", ,:':\.... 

",;. 

::: !; : '~,,: 



;~;;.J
 
~J ~. ' 

lr-~'~,l>,: 

.t~:;: .:~le,ptofessional judgment, th~ pecitioou presented the testimony of Dt. ~ 

l.fi".MD. DL Adelman is lllommc: tnthologist. He eumloed the ~utopty r~:.t¢ ~.. 
:~;'~~'.~;;'~)': ~L. '. . . . . j"':": ,',': 

.J[.oI: t~f~':;:.;:;·.'\I:~~et and otha e'rida1ce in the petitiooet'i cue. OJ: Ade~ tuti£i~ ~ &{ 
. ".. ~ ,:' :' . (!.. . . ,- I'· '. 

,~. ,j l~;j:;:;~I~iaboutthirty ~ be£ofe.1x: wu ~tI:a<:t¢d from ~ fue scene. He opiri.~.'''e 
",:: ". 'f';\?;. i:~·::;::.:l~ <t~. . .... ~ Y;:;:" >:.:}., . 

ll.~t'. ;."'!~:'~ during • poaion of the we because thett wu lOOt and cyanide in het [~,!: 1)i;!,'
. :.~::.: : :}.. ~( .f~.t~·:_i~~:.l~!':' . I. ".i': ': 
. ,,:~.~ . . •. ~; ~~~bcl&vcd that the victim was alr~ in rigor mortit when he! body was ~cl:Q~t of,.:~ I ' . 

.:; '~r (.-';-:-:V.. f .~': " .'. . 

1t:·_:.~"QPnt by the ~hw.. He beaee tid.. opU.ioe ~ the £t.ct tIw:. at thst tUne, the ~'., 
. ~ 1,:, : .; .. :~ ( .. ' t : . . .' 

~: :.' ~. at her c1wrt weI not at her lio.. He testi..&ed tbAtwhile .1: ru.ortilI usually.ets.in.'
" 1. i ) ..... .... n
 

. zj:::. :~~..te!y. two to four hoUls after death (ta.king even longet in the eld.e.r1y)~ bocAute the. .1, 

24.; .l~ ~ ClC:pOsed to the heat of .. Bre the ooaet ofDgorlllottit ocau:red signi6c;sntly SOOntlt•. , 
,..
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, AIW';!it'''ijj':~~':~~1j .."I'A'~itttB"~R H'TFD CRNT MANCHESTER6G 643 854~ 1U l:j l <::~ ll:i:Jtl4,btl~ '': 1 lji:U~':··I' ,
, !'!I'''''I~I -, 1,~fI'" ~ , I I I ""]' ,,-~I,:r'L':1 I~~f )!~'~:" ,1-111';'1"I;,~-";,~,t~"I" " '1 '1,,1 'll-:':~'~;'~~'~ 

~ ,.~. t " r .. ,~ 1 • , • I'''' 11 ; " I ' ~ "~ 'I Tit ~ • /1 ! 

, , ",~<1 w)' .,1',' }·!~;l.l ,:,:1 "I" , I ~'" ~\ j hl( ';1;<
- '. '. ',I·,' '''}'::1,.;1 ,,' II I: ~ "', " , .' , ,,:J.IJ;' " ",'
.·,:i'~r:~:'~f·,\~~\ r.. ~~:-, .. ,J:if:J:' . t,"': '~~t\;'~;~~(;"I';;: 
~ ~: ".:i"i1:~\,:~~" 1'~~ _, f,'~, ""'1: ~Ir "1 ,I ': ~ 6;\'1 >, ";;;f 
, , ;:"~'I I~~' ,,' ", ~f ,1:., ,',I' tl " '1. 1,,:·':f,.. '~;I 
, . ">(:'.';!' ~< ,l;l !:I f.. '<l' ~ j' i' . " ,: r;~'!,' ,. ;.; 

i' '. I'" , I"l~ , 'r I I 1 I I 
, . I', , . I.", . ), A_ • , ""-.Io.d 2~ 1.- t...A-A "",-_ .. tb .....l ....._. hA_..... . J....;,,;,.~Jl! ' 

,;~' ; :.: "1': ,H., :~ " ~::. ~~ eum1n2uon, J••iL.n f'.IIWDl ~ow-=""e"""~ e v~uxn 11 - W~I~~ 

's ' ,~ . ,,'; "'1< ' 'I .' r' ' , I ," ,
" ';l;i:; i~i~' . : F.2,,{,:, i; ~".j • As 8h~ waa being c:uxied. out oftheapart11;leota.nd that this ~havet~~.~~ 
' • .: ~~.I. I~"~ 1" " !. ~. , '\1 , • " : I :; ~ : j ... :; ,~j\
 

, ) ~ ~L'll"'; , ~,,";t -(', .;.t, f; !, '\:;, ' ;.t,
 
.;-:'1 II ~ , , \ 'l ~ \ . , ~. • ' I I , v ~ ..,t.,i:ir,~l· ~ ;:t:~~i,;'1' " ,t hltt lwlds were. not at he: aik. .A.d~, Dt. Me'b:nltl conceded w.t atl~~IM 
... ~ J(t~'-:i~~~ , 1, ~'h:.'t.{ ,/;: :l..t. I ~, 1'1 ll!; ',' "I' 
'. 1l(i' ~. (1' , l'>:-.,' " ,) . I \ !., ".

"'I"f~1 '''' .1 'l~\ ~ II ' ! 'I' 

, ':\:~r",':~ , 1', :~[f:':' ~~:~'$ anna wete at her ll'ide 2nd in full rip: Jnotm, He ~ COncM.ed tha~~~ ~ 
, ,,: ~ '1 1 " ; ..... ,. ~"I ' ,1 • . , ' I I I I. . I 

, I' _~;: :: ~ • ,1' ,~t:'" i,:[ ;\ ~, '1 : 'i ,': I , \ 

.:':i1~l~,~.::'~. : :J;>~ll~'::~! i.eibroken with " m:i1\UAl mmremcnt of the extreanity by ao.oUier p~~ 'it,~~~ 
. .".~; ,.~-J 'i\\."'~ ", m:nr, . . ,I,' , "1 

,~~I;.t},,(,·,~. '\ 1 ~~1:'h:~~ tl~ '~"1'1 1 . (:;.~ l~·~I. 

, :;';If: t: .:~ lX.~:th:,,~',~ " Jtt.' IfDr.AdchnenweRconQQ;thttthevictimwdins:igdrD)Ortis'IVhen~~ 

>fit;'}j; •• ~t~'Ii.; [. . het bmW oooId boo. pen to he< of.1ea 't the ~'t~*~ ilie ooIy ­

.i.jj~~Ct~: :i~\;~~. been'manaaIly bdeu it the~. IUd !:hat ht.ppened,theJ:e uno wY: ~:~ 

.r~:~\;-:I,~;~~~., :¥f·).· ':'1;;' . '. . : : '::.: " :1 . 

;,;~;~;;L~~\~ in rigot tnOtds ..t the &Utop$f. The 0!Uy logiQU ~ncW.iOl1 then is thlt ~~.~. 
"~'~-::':~:: .. ;~:.:~ . ::1 .: . i 1 .:~/ . ~ 

•J~;~:( .~'#atd:Cn when he testified she wsa in rigor mortis :when ~Uotn the ..partmit:o~::' ' , 
. :i~'~':lr~ ;:.::".;."';'.' . ~.-

!¥:H;. '. .1, [.Based on me fotegoing, th~ ~utt lejem' the tes'dn:1ony of Tk' Adelawt as eri~ o( 
'; ~~ :~. ":'; .; . " . .. 

'1:,:i: . tf?:' :,~~e,asm~ Hia ~cimation of the ~~a cUne of dtaUl.is ~1eteIY um!1'b~\~:. ~ 
.' J~::;;; . If:lt ·~.claim therefore fail8 on both pans of the S~ test. "'; .' ,;. 

:~)~t:~l '1,;',!{ t[j~)r:l\i : . . . :'; 
"l'':'i,' ·~.;Lif";;!!" ·\,1, • 'I'estttn<myofUetecdvtMOftItiCY ' ..... 

't:\'!'~ ~'~m' '~::",:(f .: " . ., . . '. . .';' ::, 
"j::' :~:.::,< i,~0':i:ii!lb, petltlonet'a B4a1 c:Iaim involves vm1OU9 .ueg.a.tLooIlUttOWldiog Ul. ~~ " 
. .':"~~;':"" .: ~~:)i. :·t;~~.:;;·;· ~:'.~( . ' : :.:l ' 

:~:'>;l,:,' ::':i~' " --' .. :" (;\~D~ Mic:h£el Mouis~ •. &eentUny, the petitioner clsims the.t Att()~j*,tV~j. 
::~+.'l·: ..i··:::· . '~.l:~:Wy :\\~~;! :.;; .::~;;:;: ! j . ".. ; :~:: 

'::> :: \ .l~/(~" t,', '"i)~ve adchCfl&oo tritd defense C0111lMl's Wlure t:o imp~ fh~ tel~Y q£ P#dJ ',I 

l:LI't;i!:.;::::,r.". ' 
::'~'/"f ·'lit,!; f;::i;i 'J: lA~ vogtwaa not quostioo.ed as to 'Why be did not taiHe clAims con~ ~, 
~~y:;;V / ~i\,(~; ,",' ;·(h·· . . .... ;! ,:'!' ", 

f :'; ~:;::[ ~~ itt the .flr.st habeas pedtion. h dis~3ed a~ ibia court ciannol: properly: f~dt~' 
, . :,:; ; ., .:". ;,' ,":' . ~ :' ' . . . 

'; '. 21:,~: '~I ~ d,e&ialt performmce without this l:estUnOl1Y. BTl::I1 if the petiti.onet Mel ~ to,,'. ,I,.
,,;:;:r' :;, . , .'. I~., 

; ~. ~.i;:' .~f'ficieat ped~c:e, thea: 1(1 (\Qr even one ~dllr:w. of m1dence to support i _ m;.' 1 
;- ~ :;'; ..~. :: .: " : ~ 1! : . . . . .: 

:.~. I. ~ 

23,; ,' .•. ~~ ~05t of the pllririonu's cWm.$ <:oneenUn& ~Mom.sey imo1v~ his ~~:, J 
I''':
 

, ~ .
 Any damaBe to the validity of Ms. Ma:t:tin u ILI1 ~libj ~tnCss ~ 'by(: '. 
'), , 

. :1 0 ' 

", Pap 13 of 11; 
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;r~ ;'::::~if;~;~:;r-~~~ J:t.fW~;~tr:; t, i: '{;' . !I' :,\.lr[,;,ll~t~;~·,: ; 

".,Ii iif! "\{!~' ....~! ~~'~I"~;:'il;,+ '. \" ~ '. .,. :. '. '' .It ; I "':I.,t;"I.~'~, 1 I, \. jl' '" '.' ,,,. ;'>'1 l' '" I. '. . ".. .. , I' ",11,,:. " .,. , , I-l.f),.. I'{;",-Il": ...... qrll ~ll" , : : ...' I··.· "'t' ..,:.; .•.. ':;(.. ;. , ".,'" ...." • .', "I 
,. 

' ",. r, 1'\ ' , .... ., , ..,.. t··, ... 
j :':.f) _;,-r.? -,--' .~.:~. • .... l! ~:.f,?' l~<i ,., . . I .. ~ :; ", :~, 
, ~l .. ·»tl 1~'ll I ." .. il 2~f" ".~ 4 "jl I . . I ;. " : . 

. 'i)I}~'.~' . -~ "'1Y '. _. ,·1,,- .' ; , I ':1,1.' .. :~. .\' 

, ~.::.:': ':~ '. .j'1:~.1t;~ ~ ;,:.!~' ','. 'Motrift9t:y', te!tlmony muteU 00l?1U dis~sed ~ har tcstimony wouldj~~
 
; . :,I,:.,!:, .n)~t;l ;:11!'~:111':! . ,': .<:
 

.. ~:;' V;~!~;i ~:l#helP to the petitioner. DetectIve MOe:Users impeachment might Mve ~((~1±tW ~ 
i:~,·r~.~,n. ; ,~;\.':,\;':( :;:il~,:' . i : ,;':: •. ,", 
.. '; ·,:J~i<~'·'·· •. : ~rji:;f~)~ in genml; howeve:. the petitioner failed to ~ .. rwon&b1e Pto\lilh~ ~ 

(~{l·~~:tr.i;,f;:l;r :' ..':!: ~ :r,>' ,.',
 
..~ .. ::·ti:~~r< :~~4 have made I. di£Icrcnce in the outcome ollbe habeas tEW., ' ! '. '; i< '"
 

.'. 
'. .~: .' !:~~JT:iR ;: :'yr';! • Abuse otche WIk 

'.' <::~? ... ~t.~~': :,,'t' .The writ of habeas CQ.tpus serve, II u a bulwuk. agtinlt CQt:1'fictiOtlS i,*~ .~~ 
. { ... ',"j. .: ~ •..:::.~ .. ;-L.:I·· f". . . ~. ~ ~'jj:'i. ·,;·,Y,j." 

. ··,:V:;;t ..' .. ·1~:~j'l;~~a.1 bkness." (Interml quotation n1aW otnittetl.) BNtrIUD V. CD1IIMit.ril.lfi' i{qWj
 
.. ' '0:\~';:!H:1FAf;,:~~:i:T! ' 0(' .: i ;)(i:,'.::
.••.

:~:l:~f::;i-F' ,.;:tt~1!~~:~~ 4«, 46{)...61, 610 A.U 598 (1992). lHl.beaa eatp'Il$ AU tr:i,ditiorWly 1xc:d ~ ... 
:)rj ;<; . ,~!;;f!:rl .• ~~ , , ..' ..:. ., :! !:.:

.,J:' ";. ' ... ~'~~~;g :i, .".:~I,\; by eqru.1Ilble panc.tples•... Among tbe1n 1& the p~letht.t a'U1tOt'.~t.~. 
·.···t·~'1 ;':i . t~':']iIV :i:. ,:, .~\~ ". . . .' l ,~': .;: ' ..~.

:1:':>1 "'Bl\;)t ~, .. i~i~~ nmttcr &t ht.nd may disentidc hitn to the miefhe seeQ. F~ v. NlIitJ, 372 tt~; ~a ..,' I, 

. :>.~~~;:-::.:~~'~:. '" :, rFi~.H>: :~t/~: :.~~.~. ;(.'. ,". : ~ .r" . 
'J: ;J '~~t ,,:. )~,S~ ~t 822.9 LEd. 2d 837.. > No=.g in th~ tn«wns o£lu.beas cor;pus~ .. '. , 

. ~." ; :,--. .' .,~: 1 T?, :~r~·.·~ ~ ,:; ~~!:. ; 
• 

. .'. .:;: :,'.: :~ : 
'.' . l;.:~~:~¥~~:,to ~ needless pioc;emHl JidgAtiou. to ~t.uin coDatuAl ~edillgsw~~. 

;; .' .•~ . : .: . • I': .' :'.' • 

. ,'1;:.' . " . . . 

:£ '. :) . ;l~:)! :;~is ~ v~ huua. or delay," (u..tion omitr:ed1 int:eDa1 qootation mute o.tnittefLr·N~' 
~~j'::··;~l '. '. 6;~}t~ :':~:.'::l ...:.:::;:' ~ . . . 
.:~;/'r '. ·litt'~~,:~"1eO Cobn. 153. 16611.6,429 A.2d B41 (1980). ; , ..... ;; .. ;," .'r. t· .~~. J .t; ," . '. . ~ '" \: 

t$':':~' ;. i:iAfte1; ~ the pet:it:ionc!s vo~ 83 page babea.i petition, this CO\lrt~.~ " I~ 
"::" '>!.! :0:1',,' . . .' ";;. "11: 

~.!~, ;:$t~~ ~llen~tion of oogent and deWltd ev:iden~ del teatimony in 5uppdtt: .. ~~ .~. .1··k l ",1 ..1:~ \ ." I . • -(I 1 . '. I_ . . : . . . \ 

: ::::.~ ~~; ::~~~. ,l~..;~~;~~e:ts dllims.. The evidence submitted &t the habeu ~however. was 'm*~~. ' 
. ~::' 1.\. ~:; ~r~. ~\!::.T .' r . . .' . :;;;< '..j .. 

.l~>;,;~ :.•,,:o£: the potition. exceeding in t:l1DneOUS detail. ytt lacking in k.ty Nbltln~, ~~d' of> 
)'" <. i~:~t~~ ~·:';t~:~;1 .:: 1; 1'" .' ..., :. ,:::':1: .I'~{)~: <f·"i~r;.i~ptti\>-e. the. mdence submitted at the habeas tti..t WllS iugeLy D.Ot\.~~~ thi:.i,'l.:" . 

. '.~. ' .. " ." ' ;.1. ·1,· , '. ..' 

\:r:.~ . ~;!~~ ::;·:~;.;i!::I;:.I',.,S, WUbitt alone totaled 177. o.er on~thitd of tboee qhibitll w~ co~~ ,. 
,., '. ,.. "'1' ,

::' 
2' ::.,( ';:~¥~~#i' the ~OD of teeth, blood ao4 wdez:pants fmrn the petitioner's crin1itW. trW. AI , 
'..: ;:\~~,;f:·:·~ .. ,;::.;. '. f: '.. .,' '! 

. . j: 

::' 
~:':: 1>~"'1~omeaumplC'y photograph~, were eOl\',pktely ~ee&Uj fora n:OCll~Ml.\ of the . 

... :: ~ 

:'. :'> :'1/ , 
,.~ ...
 

...'.
 
t, .• 

• ~I '. ......_look!.. t.........._1lUo _ the ~ pad<q.r.. "'" ..... _hihooo
 
)" ' '.':1 "",:~'. ',dptovido & eamprebenllivc llintle 10000000n soui:'c~ NfJYeltheleil. d'1tt OYelWbeImWg _~t d.,? ': :::! ; . . ." .' . . '. doQI not aGoG~1y adllnm tI» calleot mue. bOfate th!J court. . 

I:' '>:: }~:~.".~ ~:~ I~ 
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t, 
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10' .~,"f;1" .1·~'I'~'i .,-:le;·l.·j·'Rf"" .; n'l , 11 ' '*,"tA ;?,
. , , , I· ll ., /' -'.,. 1 ' I I ' I " ,,., " ~ I .,.~~~l'tt.(';i-~~t~,~~ ',' ,1"1,1'" I ! "'!IJ.1~·!-·~I,,.. I'

·,'h.', .. ",~r,II'l-":' " "~I' '1'l1j.,.,~' 
'. J~ f 3F 'I~t~ I, 1-', '1i, ~,\. ", I! L1. 1 I I: '~.,!.:,l~r~' ~I ~~ '. 
'. :·~,.o"'" , ,.,: ",,: .' " ~ I'i ~~\r";~i~' 

,,'~I~,.~,:*t~,.>qH;r,/'~: 1;~:' ! . ' '! : 'J: : ~,' 
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