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1 | Docket No. CV 02-0818542 A g @—@ E@‘

2 {Richard Lapoint ~_Stat nnecticut

? | ietiard Lapalnee an 32 SRROEEC

3 | - Inmate #184163 } Superior Court

T T } ' Judicial District of Tolland at Somers :

5 Watdcn, State Prisan t August 2, 2007 -

7 | ‘Memorandum of Decision on Respondent's Motion for J udgm«;:it

. | | | o
9 | The pesitiones, Richard Lapainte, was convicted for the March 8, 1987 rape and musder

10 of his wife’s clderly grandmother. He alleges in this, his second peﬁﬁou fox a vmt of habeas
11" | corps, Hed on Augast 2, 2002, thit he was deuied his statutory cigh o the effective sstisnce
12 |of hab?uu counsel in his first hslens petition. Specifically, the paririoner alieges that his previous
3 habeas couneel failed to address issues conceming: (1) the suppression of excmpnmryi ev1dcn.ce, :
14 | 73] the Ineffective assistance of his tria} defense counsel; and (3) I. claim of actual innocence.

15 : ' Trial of this matter was held on July 16, 17, 18 and 19 of 2007. Testimony was z&&ved .
16 | from: fonmer Manchester Police Detective Michae! l,ﬁdiuvr, now retired Connecticut St_atc Pdlic; |
17 | Fire Investigator Stephen Igoe; atson expert Getard Kelder, Jr.; forenaic péﬂaologisf Dr Howard B
I8 . Adelman; tdal defense counsel Atty. Patrick Cnmgm;- tris] deferise counsel Atty. Christopher
19 'Cosgxove; ptior habeas counsel Aty Henry Vogt; and the petitiones’s foﬁw wife Ms Karen
20° ... Mnrtm Teaoscripts of the petitioned’s priot habeas trial and cciminal trial, a5 well as varicus other
a1 documenﬁs and items, were received tato evidence.

22 ' On the foutth day of the habaas ma]. the petitiones rested his case. The :es;;ond_wt

23 imtncdiately made an ol motion for judgment. Dusing the respondeat’s argument, the :
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pcn.nonez. through counsel, conceded ﬂm he had indeed failed to p:ovc some of the claimg:

a:ted in the habess petiion. These claum were, thcxafon:, dismissed on the w:ord. The

'mnmomdum of decision, inclade prior habeas counsel’s alleged failure to: (1) raise 2 claing!

'_ dm zt indicated the fite’s possible bum time; and (2) address multiple instances °£ ”“ff*cm

| assistasice of trial defense counsel

 Findings of Fact
Based upon a foll review of the tastimony and evidence, this court makes the follewing
findings of fact:

1
!
&
t

'annrc'.ty of the peuuomzs remaining claims, epecifically, those that are the sub}B_ct of this-

i 'ccncetmn.g the prosccution’s faiture to dioclosc a note alleged to contain exculpawty mateml n :‘, -

1. On June 30, 1992, the petifioner was convicted by a juzy of eapitel felony in violstion of -

Genets] Staruas § 530541 (7), arson musder in viclation of § 534-54d, felony murder i

violation of § 53a-54¢, murdet in violation of § 53a-54a, arson in the frst degree in

vialation of § 53111, assault in the fizst degree it viclation of § 53%-59 (s) (1), sexual 1
assault in the fiest degrec in violation of § 5370 (), sexvel assault in the third degree in
violation of § 53a-72 (1) (A) and kidnapping in the firac degree in violation of § 5392

® @ 0.

2. After the completion of the penalty phase, the petitiomer was sentenced to life

imprisonmeqt, without the possibility of telease, pursuant to General Statutes (Rev. to
1991) § 53a-46a (5. '

1! General Stanites (Rev.ta 199!) § S3a-dén (f) pm\rldes In relovant part: “If the jury . . ﬁndsthet Onenrmom
| of tbe [agaravants] set forth in subsection (h) exist and that Ro mitigating factor exists, the conrt shail sentenve
the defendant to death. I the jury . . . finda that none of the [aggravants] set forth in subssction (b) exist of that

one or mare mitigating facsere exut, the court ghall impese a sentence of life imprigomment witnom the
pn”lbilvty of relscas.”
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. Attorneys Pattiek Culligan and Christopher Cosgrove represented thﬁ'peﬁﬁonﬁ#" ) e

3_ th}oughout the crirpinal proceedings. Both of these attorneys ate membess df the Ofﬁm k ,

' of Public Defender.

The petitioner’s convictions were affirmed on sppeal. Stan v. Lapoixte, 237% Conn. 694.

E 678 A.2d 942 (en bani), cest. denied, 519 U.S. 994, 117 8. Ct. 484, 136 L. Bd. 2d 378

- (1996). The fics of the vadetising ceininl case sse fully sot forth in ther decision. 1d,

FB'

! tudanmt following the close of the petitioner’s case. “[A] directed verdict may be rendared anly

696702 |

. On May 20, 1997, the petitioner filed his first petifion for s weit of habeas eorpus? !

. In the final amended pesition, fied o Joly 10, 1999, the peritioner mised the Following
claims: (1) actual inocence; (2) étoaecutbn'al misconduct; (3) discrimination baged m )

physical and mental disability; (4) ineffective assistance of trial defense counsel; and (5) :

' incffective assistance of 5ppdlaté counsel.

Attorney Henry Vogt represented the petitioner in the first habeas matter.

The petition was denied by the habeas court after a tial o the merits. Lapoirte v. Werdsn,

‘Superior Coust, judicial distict of Hartford, Docket Numbet GV 97 0571161 (Sep. 6,

3000, Freed, ]). The habeas coutt’s decision was subsequently affirmed oz appesl.

Lapointz v. Conmmissionsr of Cormetion, 67 Conn. App. 674, 789 A.23 491, cert. deniied, 259 .

Gona. 932, 793 A.2d 1084 (2002).

Addmoml facts will be discussed a3 necessary.

Digcussion of Law

At the heheas trial for the instant mattee, the respondent made sn oral motion for

? The case was assigned Docket Number CV 7-57116].

Pm30f16
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l m om internal quouaon matks Omm) Dﬁgdﬂ v. Mﬂblb Mﬂ&m[ ng Sfm"“" IM; %5

B ommelmhabmp:ooeodmga General Statater § 51296, . . ereatss a saery sight to counsel , .

18

19

'|* General Statuses § $1-296 provides, in relevaat part: “(4) In mny eriminal acton, in any habeas corpus
- | procmading arising fom e crimmal matter . . t!meoutbefowwhnohﬁsemhpmdmgahﬂl if it devermings .
. ﬁrwaﬂon by the public defander orhns office that & defendant is ind:gam . designate & public deﬁmiet

Lednobeene. PAUL CASTELEIRO ESQ PaE
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= msmhxy 4esch sy ofher conchcin thaa thet enbodied fn the vl e dinetnd (Empham Rt

” 1 791,815, Schirty A24 752 (2003). “A vesdict ey be dizected wheze the qun quum;

f:n& cfbw or where the daim ¢ that there is insufficient mdenee to susmna

"";';Pn)vlde constitationslly adequate septesentation and that, in CON“!“"M‘- -ﬂ" tnmt ;

pchﬂou was improperly denied by the court. “lAllthough thete i is 00 mum.&mm'n@u&,_ '

| or a0 indigen defendast . . . in any habess corpus procseding atising frotn » criminal mastes '. i
(Emfm added) (internal quotstion marks omittsd) Mosrgon v. Commissionsr of Camm 87.
Cmn. App 126, 132, 866 A.2d 649 (¢005) Given this stamiory entitlernent ro the mwm::e of_z
: Wummmmm CGS § 51-296 is ﬂ;enghtwthagﬁcaumnmceofhbut;z R
| m Sea, Logada v, Warden, 223 Conn. 834, 838-39, 613 A.24 818 (1992). .
Inordc:tosucceedonht.s dam.thm,uummmbeutuponthepmnonumﬁmt::
: :'ﬂ&ﬂe that his prior habess counsel was ineffoctive. Id., 842. The petitioner mmr.ﬂex |
,:pmve ﬁm his tria] defense cownsel was also ineffective. Td. This is a monumental mk on the A,

'. of t}me peht:oner- howevet, the resolution of the issue is relatively simple.

m mpmem such indigent defendant . .

Page 4 of 16
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pqtfor,:mmm prejudiced :he defense. 'I'hss fequires shmmg that ooumel’a ctrots weze m uum

as. to dﬂpﬂ% the defendant of a fair trial, a maiwhosermltistehable Uma " l fe daﬂt-- iy
mﬁka bath showings, it cannot be said thet the conviction . rosulmdﬁomabreakdownmtha

! ndvmuypmcesn that renders the reault unselishle” 1d, In shart, the petitiones must shwboﬁ

: dcﬁcaﬂnt performance and prejudice. A Kilure to prove both sven though coumel' :

32 pufommce mnay have been substandard, will necessurily result in denial of the pedtion.

¢ Suppression of Exculpstoty Evidence -

. | ;-m_”dﬁc’““ alleges that habeas counsel failed to raise 2 clim -concemin'gf‘ thé]'
* mpp:cwon of a note wtitten by Detective Ludlow indicating the fire’s possible burh ﬂmb

‘.Spoczﬁmny the pctruonex claitns that the note xeptexemad an undisclosed exculpatory eqm "
22 , .mhgn {hat the fire’s bumm time was between thirty and forty minutes, thus making it mpouﬂmi;_l i

g -ﬁx dxe pcumner to have committed the crime. The following facts are selevant to the issue.

Page 3 of 16

“Bocause ot pronigs [of the Siickland teat] tust be estiblished fot a hebeas Petiéim‘*:: :
?“‘-‘Fﬂ- ® court may dismiss a petitioner’s clairs if he fails vo mect either prong.” (md
| -m’k’ omitted.) Pirres v  Compriccosar of Correcion, 100 Cona. App. 1, 11-12, 916.&‘2615
| ngx dmwd,%ZConn 908, _ A.2d _ (2007).

e T
%A S-Ip MBS

AR

TG s s

Sl




13:40  12PB16564E88 PuUL CASTELEIRD ESQ ”,F_Jf’-‘f;i% ?E’x

biER HTFD CRNT MANCHESTERG@ §43 8348 TO 91201§58468Y

7

B3/82/2087

% the cogvezsation, Detective Ludlow noted 2 pesfibhk burn time of thirty to fortY

tion of the mmmbmmnems ¢esantia] to esmhhshmmdlngpomtfqté;é

“!n [Bradyv. Marylond, 373 USS. 83, 87, 83 S, Ct. 1194, 10 L. Ed. 2d 215 (‘1963)],‘

.' : $titt8 ‘Supreme Coutt held that the suppression by the procecmmn of evidenie f Ry

* (laternal quotation matks omirted.) Fbﬂ v. Cmumur of Cemdiu, 9% m

2 ke 2@. 533-34,914 A.24 1049, cast. desiad, 262 Conn. 905, 920 A2d 308 (200"7 - T, '553

Page € of 16
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£y Evm viewed in the light most favorable to the petitioner, the ev:dencc does not mppoﬁi

i_nnon that Detective Ludlow’s notes ate favemble to the defegse or cxculp“ j'_:';"i

Mmove: there s an argument that the note, tather thzn being exculps.tory is.

. W mthnﬁory Even tnkmg all of the evidence ptoduced ar the habegs tral in the Hght most:

= m“b"m‘hﬂr’mm’ﬂﬂﬂfﬂn foundth&tthz&mbumedforammmmnofMAOmm

A

|*as tastified by M. Kelder
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:il'_fz,theﬁntparrofthe Strickland test. : E '5 “_'. s
¢ Tnefscive Assiotance of Telsl Defoose Coungel

. In count two of the petition, the petmom makes multiple ellegations conceﬂmlghlbeﬁ
. "s faitare to attack the effectiveness of ttial defense comu!. Speaﬁcally. the ;)euﬁxm
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rqumaHon. 85 Conn. App. 850, 860, cest. demcd, 275 Conn. 905, 882 A-Zd 672: :

B it
oh

g The petitioner has thcmfc:e ﬁulad to sutisfy the first pare ofﬁseSMJandmt

| % Ewn if the petiioner had proven deficient Pﬁfm“" he cagnor prevall o
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¢ Bum Time and Arson Experst

" \The petitioner alleges thet Attormey Vogt shald have saised a clita concerming .

‘Page 16 of 16
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uﬂ: Kielder reviewed 2 video tape of the firc fighting eﬂsm observed phoaomhﬁ ma,
1 Tgbope: Igoe's teport as well as the beatlmony of the ﬁmﬁghm ‘Based upon Khis uﬁm
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ik .
«_}ﬂnn_ cotrobosating his alibi and establishing thet it was xmpombhs for h.m ta hﬂe

Awomcy Vogt testificd that he looked 1 mbo issucs moundmg the victim’s mwpsy buz

not to pussue them. To tebut the presurption that this decmon was oot the :esnlt of

Monible ptofesmnnl judgment, the petitioner presented the tesnmmxy of D: Hovo.ré

xﬂ:uzdy twe to four houzs after death (tkag even Ionget in the eldesly), bocam tlw
'wicdxnmcxposedwtheheatoﬂﬂzedzecmctofngmmaoocmnvds:gmﬁcmdyaoom

Page 12 of 16



13: 40 8 PALL CAS

£8 ELEIRD ESC
TED CRNY MANCHESTERE@ 543 B548 10 S1Z

T
S

Be/ A2/ 2887
0y eee

b5 qﬁ deficent performance without this testimony.  Ewen if the pctxumax had xmnngéd tG.:

Most of the peritioner’s claims concemmg Detective Morrissey involye his ;n&xmqw

S o
L
i

K‘ﬂ‘:&nMuﬂn. Any datnage to the validity of Ms. Muunnmahbxmmcssm&by
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| , 444 460-61, 610 A24.598 (1992 “p-n.bm cmpushu tudmcmunybc:ﬂ { i

by equitable pnnr.xples. -

'i.fcme ware looking to write a book about this em. the ev;dentimf padugcfm this most rwmt!uhu
WIE provide & comprehensive single focation source. Nevertheless, this ovenvbelm:ns mmm d’
"docamtadaqmlyaddmsthmlenhsmbefmmhmm .
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_‘%m wes insdequate. A complete roview of the peﬂdonefs clr.ume thxb.!‘q
b

fuc y‘fzmAﬁ:umeyVogt, whose perfounsance in the ﬁxsthzbmmaﬂecwut*l
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l&mger reflects humane concern, but merely mnety snd & deai:e for xmmo&hty &:ox,

st dods mmmmemm-iayarm of the instant petition, counsel for the petitioner .
. m
% petition to Include 2 claim of actual innacence, While the results of DNA m‘speu bad boedmv::
iy befare, July 16, 2007, the Court notes that this materinl was not sent out for tasting udtill June 22,
1:(:?. the Ng\flgﬂo a{m:zg the peiition was denied. While further attacks upon the pecitioner's -
sbuag of the writ, petmmlsnotbamdﬁvmmutk\a claim hmqsm-:'
.._thﬂremnewly dmcova!dmceo!uh ¢ il
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